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Affirmative Action: Equal Employment Rights for Women in Academia
by Jinny M. Goldstein — 1973

Research work of professional social scientists and women's rights groups has revealed the existence of sex discrimination in
American higher education. (Source: ERIC)

Throughout most of recorded history, institutions of higher learning have been citadels of progressive thought, of freedom of the
mind and the spirit. They have been perceived as embodying man's noblest virtues, finding truth and imparting it to succeeding
generations. In this country, colleges and universities have, since colonial days, held a very special place. For the most part they
have provided the foci of liberal thought, and they have viewed themselves as leading other institutions toward enlightened social
policies.

It is, therefore, with a mixture of shock and dismay that academia has found itself at the center of a heated controversy over the
role of women in higher education, faced with the allegation that it is the colleges themselves that have perpetuated a system
which subjugates and discriminates against those women who seek or are in academic careers. That shock and dismay have increased
exponentially as the federal government has risen to the defense of these angry and frustrated women and has demanded that the
colleges take positive action—to the satisfaction of government bureaucrats—to remedy these alleged wrongs.

Of course, the universities are not alone when it comes to questionable conduct towards women. While this article deals only with
sex discrimination in higher education, it must be recognized that this is only a small segment, although perhaps symptomatic, of
the characteristics of employment discrimination that pervade all sectors of our society.

The recent revitalization of the women's rights movement focused on the status of women in higher education, and this in turn has
spawned numerous studies on that subject. Some of this research is the work of professional social scientists, but much has also

been done by the women's rights groups which have sprung up on many college campuses.l Without exception, these studies reveal
the existence of sex discrimination in American higher education.

Traditionally, teaching has been a primary career choice for professional women, in large measure predicated on their exclusion
from most segments of the commercial and governmental worlds. Yet recent surveys indicate that only 22 percent of the

professional (faculty and administrative) staffs of institutions of higher education are women.? Furthermore, while the absolute

number of college teachers has risen by a factor of ten since 1920,3 the proportion of women has decreased over the years.4 Thus
while the proportion of women entering the nation's work force has steadily increased since World War |, both their absolute and
their relative representation on college faculties and administrations have significantly failed to keep pace with the rapidly
increasing number of men employed by academic institutions.

The most damaging elements of this discrimination are not, however, revealed by simple employment figures. The proportion of
women is greatest in the lower status institutions,® and when they are hired women are appointed at lower levels than their male

counterparts.6 Women remain clustered at the lower non-tenured ranks,’ often receiving less pay than equally qualified male

faculty members,® and rising in academic rank at a much slower rate than their male colleagues.9

On the administrative side, women have also been found to be strikingly underrepresented in positions of a policy-making nature.
For example, while nearly 40 percent of the head librarians in private colleges are women, college presidents (in coed or all-male
institutions) are 92 percent male. Even at the women's colleges, men hold a majority of the presidencies, and the chance of a
woman becoming a college vice president is remote indeed. 0

This article seeks to analyze the genesis of the evolving relationship between the colleges and the federal government in the field

of sex discrimination, to identify its patterns, and to project its implications—if any—upon both the rights of women and the future
of higher education as we now know it.

Before going into the substance of this study, it will be useful to look at the attitudes and problems faced by Washington in its
intervention into the employment practices of colleges and universities. The federal government has always been wary of being
accused of infringing upon academic freedom. Further, the contract compliance program has raised serious questions regarding
reverse discrimination, the denial of due process rights, and the weakening of the concept of objective merit appointments. On the
other hand, federal officials have been concerned lest their inaction serve to perpetuate what appeared to be a clearly unjust
situation, a situation that was resulting in a vast waste of human (read female) potential.
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In preparing this article, | relied upon both the existing scholarly literature and current material to be found in newspapers,
magazines, internal reports, and congressional documents. The regulations and guidelines prepared for the implementation of the
Executive Orders governing the federal contract compliance program were reviewed and analyzed, especially insofar as they
revealed subtle changes in policy over the program's seven-year history. | interviewed federal officials in the Office for Civil Rights
in HEW; leaders of women's rights organizations; representatives of higher education associations; college and university officials;
and others active in the field of civil rights, especially as it concerns the area of equal employment opportunity. For case studies on
federal involvement at particular campuses, personal contact was supplemented by material from the national and campus media,
internal reports, and articles in the scholarly and popular journals. It is important to note that, due to the sensitive nature of the
subject matter, particularly during the period when this material was being gathered, many college and university administrators, as
well as government officials, were wary of revealing any information, and some peremptorily embargoed discussion of their cases. It
is for this reason that the sources of certain information contained in this article cannot be identified.

Judicial and Legislative Protection Until very recently the legal protections guarding women against discrimination in employment
were severely limited. The fundamental law of the land was silent with respect to sex, except insofar as the Nineteenth Amendment
extended the franchise to women. Beyond that, women's rights had to depend upon the general implications of the equal protection
and due process clauses of the Fifth and Fourteenth Amendments.

This picture changed radically when, on March 22, 1972, after a forty-nine year struggle by women's rights advocates, Congress
approved an amendment to the Constitution providing that

Equality of rights under the law shall not be denied or abridged by the United States or by any state on account of sex."

However, before this broadly phrased amendment can take effect, it must be ratified by three quarters of the states, and even the
most optimistic proponents of the measure estimate that it may take up to two years to obtain the necessary ratifications, and then,
under the terms of the amendment itself, another two years before it will become effective.

Out of the considerable debate that has surrounded this Equal Rights Amendment, one thing is clear at this juncture: a great deal of
litigation will be necessary to ascertain its effect on the innumerable variety of situations which may fall within its scope. The
amendment should clearly void discriminatory admissions and employment practices in state-supported educational institutions; on
the other hand, private colleges and universities will not automatically fall within its purview, unless women's rights advocates can
establish, to the satisfaction of the courts, that as a result of their state-issued charters, their subjugation to state regulation, and

their receipt of substantial amounts of public funds, their activities fall into the category of "state action."1?

With the expectation that the Equal Rights Amendment may not become law for several years, and since in any event no one can
predict how it will be interpreted in practice, it is appropriate to continue to examine the state of the law under existing
constitutional mandates. Traditionally, the courts, both state and federal, have been reluctant to determine cases of alleged sex

discrimination on the basis of a denial of equal protection.13 However, since the turn of the century, and certainly with increasing
frequency in the last decade, some state and lower federal courts have been willing to strike down laws and practices which
differentiated on the basis of sex on the grounds that they represented an unreasonable classification and therefore denied the

complainant equal protection.14 On the other hand, there have also been quite a few decisions, including some by the Supreme

Court, that have upheld certain forms of sex-based differentiation as not being unreasonable or impermissible.15 The precedential
value of any of these cases, pro and con, is diminished, however, by the scrupulous care most courts have taken to state clearly

that they were deciding on the basis of the specific set of facts before them, and not setting a broad rule on the propriety of any
16

classifications based on sex.
The cases which have dealt with the question of sex-based discrimination on the basis of a denial of constitutionally guaranteed
rights have had three things in common:

1. They concerned an overt policy which significantly differentiated between men and women on the basis of sex.

2. They failed to demonstrate a "reasonable basis" for such differentiation.

3. They were the result of "state action," bringing them within the scope of the Fourteenth Amendment (or the Fifth
Amendment in the case of federal activities).

Thus the courts have been able to deal with such diverse areas as the right of women to hold specific types of jobs, " engage in
certain professions,18 attend the college of their choice,19 be imprisoned for an equal term,zo and quaff a beer in the

neighborhood tavern.?! But it is important to recognize that in each of these cases there was no question of the existence of a
differential policy between men and women; women were in fact being treated differently solely because they were women.

When we attempt to apply these standards to the question of sex-based discrimination in the employment practices of institutions
of higher education, we find that the presence of the critical elements is by no means clear. There are questions of fact concerning
whether there indeed exists an affirmative policy which discriminates against women on the basis of their sex, and if such a policy
does exist, is it without reasonable basis? Further, there is the considerable controversy over the status of acts by private colleges
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and universities in terms of their constituting "state action" within the context of the Fourteenth Amendment. These questions, and
especially the determination of the reasonableness of the employment practices of institutions of higher education, would project
the courts into the arena of evaluating academic decision-making, and indeed overseeing the standards established with regard to
the competence and capabilities of academic personnel. The thought of becoming embroiled in such an inordinately complex area
of facts and policies, coupled with the spectre of being accused of attempting to abridge sacred academic freedom, has been

enough to dissuade most courts from dealing with this issue. 22

On the legislative side, the Equal Pay Act of 1963 provided, for the first time, a specific federal statutory ban against sex-based

discrimination, proscribing wage differentials based on sex.23 However, as an amendment to the Fair Labor Standards Act of 1938,
the Equal Pay Act inherited the FLSA's provisions excluding from coverage those persons engaged in executive, professional, and
administrative positions. While this loophole was plugged in July 1972 as part of that year's Higher Education Amendments, making
the Equal Pay Act applicable to college faculty and administrators, the change offered academic women protection only in cases of

wage discrepancies, merely one aspect of employment discrimination.2*

In 1964 Congress enacted the landmark Civil Rights Act, Title VII of which prohibited discrimination in employment on the basis of
race, religion, sex, color, or national origin.25 Some analysts of the legislation have speculated, however, that "sex" was included

not to extend the protection afforded through the proposed law, but to make it so unpalatable as to insure its defeat. 6 Originally
Title VII could not affect the hiring of academic personnel, since it specifically excluded employees of educational institutions

engaged in educational activities.?” Furthermore, states and their subdivisions were likewise excluded from coverage,28 thus
preventing the application of the provision to public colleges and universities.

As with the Equal Pay Act, there were several attempts to amend Title VII to eliminate these exclusions, but it was not until

February 1972 that such an amendment finally became law.?° The Equal Employment Opportunity Commission (EEOC) now does have
the power to act upon complaints of discrimination against academic personnel in institutions of higher education, both public and
private, and, importantly, to enforce its rulings in federal court. The potential impact of this change may indeed be substantial,
since in the past the EEOC has narrowly construed the permissible grounds for differentiations based on sex; but the new powers
and procedures available to the EEOC have yet to meet the test of actual instances of discrimination, and it is possible that the
courts may find themselves swamped with suits charging bias. On the other hand, the mere threat of legal action may be sufficient

to encourage many offenders to remedy the inequities which do exist. 30

Most recently, Congress has enacted and the President signed into law a broad prohibition against sex-based discrimination in

federally assisted programs at graduate, professional, and vocational schools and at public undergraduate institutions. 3! The
implications of this provision are not, however, clear, and it is apparent that the courts will have to resolve any ambiguity.

Thus while there are now several legislative weapons available in the fight against sex bias in employment at institutions of higher
education, the congressional mandate in this area is not at all clear. In any event, the implementation of the new legislation will
probably be in large measure dependent upon practices developed in connection with the administration of existing presidential
directives (Executive Orders) aimed at combating sex-based discrimination.

The Executive Order Program A major breakthrough in the struggle for women's rights occurred when the Women's Equity Action
League (WEAL) seized upon a little-known amendment to a presidential Executive Order dealing with discrimination by persons
doing business with the federal government. Executive Order 11,246 had been issued by President Lyndon B. Johnson in September
1965, the sixth of a series of equal employment opportunity orders setting forth non-discrimination requirements for those who

performed work under contract to the government.32 The Order placed two basic obligations upon all federal contractors, a group
which included 80 percent of the nation's colleges and universities.

1. The contractor was prohibited from discriminating in his employment practices on the basis of race, creed, color, or national
origin.

2. The contractor was required to go beyond a demonstration of mere nondiscrimination and take affirmative action to insure equal
employment opportunity.33

On October 17, 1967 President Johnson extended the coverage of Executive Order 11,246 to include discrimination based upon

sex.®* The President could promulgate such a sweeping prohibition against virtually all forms of discrimination because of the
government's common law right to determine with whom it will do business and under what terms and conditions it will spend public

monies in the conduct of that business. 3 These presidential Executive Orders have the full force and effect of federal law,
differing from congressionally enacted statutes only insofar as they can be rescinded or amended at the discretion of the President.

Moving away from the voluntarism that characterized earlier efforts aimed at obtaining compliance with equal employment
opportunity requirements, Executive Order 11,246 contained potentially potent sanctions and penalties to assure contractor

action.® Both the Secretary of Labor and the contracting federal agencies were authorized to cancel contracts with firms found not
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to be in compliance with the equal employment opportunity requirements, to condition the continuation of a contract upon the
approval of a program to achieve future compliance, and to bar a firm from obtaining future contracts from any federal agency until
it has proven that it has met its obligations.37

But sanctions, no matter how stringent, can only be applied after the incidence of discrimination. To move contractors to act
promptly to redress imbalances in their workforces, the Executive Order set up as its core the concept of affirmative action to
achieve equal employment opportunity. The basic philosophy behind this approach is that passive nondiscrimination (colorblindness)
may, due to the effects of past discrimination, provide for only incremental change in the employment patterns of certain groups,
and may in fact serve to perpetuate their exclusion. The contractor, as the beneficiary of public largess in the form of federal
contract funds, is therefore to be obligated to do more than simply agree to refrain from discrimination in the future. In this way,
the government began to use its right to choose with whom it does business to implement an important social policy, coercing the
private sector to apply its competitive skills, ingenuity, and acumen to develop personnel policies that could overcome implicit as
well as explicit barriers to the achievement of equal employment opportunity, only a part of which may have been the result of the
contractors' own conscious acts or omissions.

Executive Order 11,246 did not, however, define the term "affirmative action." Rather, the Order stated that it:

shall include, but not be limited to, employment upgrading, demotion, or transfer; recruitment or advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training, including apprenticeships, (emphasis
added)

The vagueness of the affirmative action obligation reflected the government's belief that it would not be possible to spell out
precisely what should be done in every situation and under every set of circumstances, and that the regulations should be flexible
to meet different needs. This intent was laudable, but the broadness of the mandate made it difficult -- -- if not impossible—for
agency compliance officers to press for vigorous action from the contractors. Without a firm definition or formal standards for
compliance and enforcement, conflicting interpretations inevitably developed, and these gave way to ill feelings, confusion, and
ultimately, little in the way of worthwhile action. Those who were charged with the administration of the affirmative action
provisions of Executive Order 11,246 were left in this predicament, and left there for over two years.

Aside from failing to define affirmative action, the Order did not indicate what would (or should) be considered an acceptable plan.
It left unclear the process for determining compliance, or at what point sanctions might appropriately be imposed. Similarly, the
requirements for supplying information and reports failed to specify the extent or type of information mandated, nor did they
describe the circumstances under which a contractor could be exempted from all or some of the provisions of the Order. Such broad

grants of discretionary authority needed to be elaborated upon before they could be rationally and consistently enforced. 8

The first set of regulations implementing the Order was issued two-and-one-half years after the initial date of the order.®? The
effect of this delay could be seen in the fact that it was not until May 1968 that the first notices of debarment were issued to
contractors found not to be in compliance; prior to the issuance of the implementing regulations, no such actions were taken.

The regulations stated that each contractor with fifty or more employees and with contracts with the government in excess of
$50,000 was required to develop, within 120 days after the commencement of the contract (or the effective date of the regulations,
which ever occurred later) an affirmative action program for its entire organization. The contractor would be required to prepare
an annual report of the results of its affirmative action program, and to revise its plans in accordance with that analysis. The
regulations attempted to guide the development of affirmative action programs beyond mere procedural requirements: they called
on the contractor to identify and analyze problem areas inherent in minority employment for his specific field, and to evaluate
opportunities for the utilization of minority group personnel. The affirmative action program was required to provide in detail the
specific steps the contractor intended to take to insure the achievement of equal employment opportunity "keyed to the problems
and needs of minority groups (and women)." If deficiencies were found in the utilization of these groups, the affirmative action
programs were then to also include goals, timetables, and tables of job classifications in order to provide essential personnel
information.

The regulations told the contractor what to look at, but they still failed to provide standards for judging whether (or the extent to
which) the contractor was deficient in terms of achieving equal employment opportunity. While the regulations stated that the
contractor must, as part of an affirmative action program, detail the specific steps to be taken to implement equal employment
opportunity, they did not reveal the bases upon which these steps would be judged in order to evaluate his compliance. The
regulations did not attempt to define affirmative action: Did that term mean the achievement of a numerical quota, a significant
change in workforce composition, or some other even more vague measure of performance?

In the event "deficiencies" were found in the contractor's program, the agency compliance officers were directed to put forth
"reasonable efforts ... to secure compliance through conciliation and persuasion." Before the contractor could be considered in
compliance, he would have to make a written commitment to correct the deficiencies "in a time period no longer than the minimum
period necessary to effect such changes." Should these attempts to reach an accord fail, the compliance officer was then
authorized to initiate sanction proceedings against the contractor.
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Thus it was not only the contractor who was left without reasonable and sure standards upon which he could develop his plan of
action. The agency compliance officers were likewise without firm guidance as to the parameters to be applied to he process of
evaluating the efforts of those contractors under their jurisdiction. That this is a problem of grave importance has been noted by
Kenneth Davis in his recent study of the administrative process:

The greatest and most frequent injustices occur at the discretion end of the scale where rule and principles provide little or no
guidance, where emotions of deciding officers may affect what they do, where political or other favoritism may influence decisions,

and where the imperfection of human nature is often reflected in the choices made.*°

Even beyond the lack of standards, there were other problems inherent in the compliance regulations. There was no compulsion
placed upon the contractor (or, for that matter, upon the compliance officer) to conclude negotiations swiftly. While time limits
were set for the due process requirements of a hearing before the imposition of formal sanctions, the clearly preferred informal
procedures of conciliation and negotiation could continue as long as the agency and the contractor deferred from taking any further
action. In many cases this informal negotiating process provided a handy excuse for not making any decisions whatsoever.

The Sex Amendments When Executive Order 11,246 was amended in 1967 to encompass sex, all that was involved was a change in
the listing of the proscribed classifications, from "race, creed, color, or national origin" to "race, color, religion, sex or national

origin."41 The operative portions of this amendment became effective in October 1968, and within three months the Secretary of
Labor promulgated a set of regulations which amended the original obligations of contractors by inserting the term "sex" into the

appropriate places in the litany of classifications.*? They also modified the definition of minorities to include "where appropriate,

female employees and prospective female employees" (emphasis added).43 Under the normal rules of legal construction, this
amendment should have accomplished two things: it should have added sex to the list of proscribed classifications described in the
regulations pertaining to the obligations of contractors, and it should have expanded the general definition of the term "minorities"
insofar as it was used in subsequently promulgated regulations (commonly known as Order* 4) relating to affirmative action
programs.

The impact of this definitions clause on Order #4 was important, because the latter regulation, issued in February 1970, attempted
not only to put the compliance effort into a more restrictive time frame, but to also to give real substance to the concept of
affirmative action. Order#4 defined an affirmative action program as "a set of specific and result-oriented procedures to which the
contractor commits himself to every good faith effort," placing increased emphasis on the use of goals and timetables as
management tools for measuring the achievement of equal employment opportunity.

Logically, the change in the definitions clause should have affected Order #4, since that order was inserted in the Code of Federal
Regulations immediately after the Obligations of Contractors and relied on the definitions clause of the earlier regulations to define
its own terminology. However, the draftsmen of the amendment incorporating sex into the regulations were careful to impose a
limitation on the inclusion of women within the banner of minorities. By adding the phrase "where appropriate,” they left to the
discretion of the enforcement officials the choice of whether, under specific circumstances or for specific portions of the
affirmative action requirements, women should or should not receive the same protection as minorities.

The women's rights groups, on the other hand, saw Order #4 as a potent weapon in their fight against sex bias in employment, and
they pressed the Labor Department to eliminate this ambiguity.44 In June 1970, the Labor Department issued a new set of

regulations dealing specifically with sex-based discrimination.*® These "Sex Discrimination Guidelines" examined in some detail the
affirmative action responsibilities of contractors with regard to 'sex, paralleling certain requirements set forth in the previously
promulgated Order #4. The inference that the new Sex Guidelines rendered Order #4 inapplicable to sex was changed to a certainty
when Labor Secretary Hodgson stated a month later that the "specific procedural requirements of Order #4 are not totally suitable

to sex discrimination."*® While noting that the concept of goals and timetables was equally appropriate as a tool to deal with both
race-and sex-based discrimination, he indicated that the stringent requirements of Order #4 were "not sufficient to meet the often
more difficult and elusive problems of sex discrimination." Thus, while the Sex Discrimination Guidelines set forth in some detail the
kinds of employment practices a contractor would no longer be permitted to rely upon due to their inherent ability to discriminate
against women, he was exempted from the obligation of developing a specific affirmative action plan along the lines set forth in
Order #4 in order to improve the male/female ratio in his organization regardless of the existence or lack of overt discriminatory
practices. Hodgson's explanation of this dichotomy was based on the premise that different criteria were necessary to determine
whether there exist deficiencies in the employment of women than those used to deal with racial discrimination and deficiencies in
employment. He announced that the Labor Department would begin a series of consultations with interested parties to arrive at its
approach towards employing affirmative action to achieve equal employment opportunity for women through the application of the
concept of goals and timetables.

Hodgson appeared to be buying time; perhaps he believed that the immediate imposition of the more stringent Order #4
requirements would overwhelm the entire equal employment opportunity effort, and might even result in the diminution of efforts
to combat racial discrimination. At least up to that time, Labor Department officials were wary of activities that would dilute their
concentration on race-related discrimination in employment with the potentially more complex issue of women's rights.
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After many months of debate and consultation, on December 4, 1971 the Secretary of Labor finally revised Order #4 to make all of

its provisions applicable to women as well as minorities.*’ Most of the changes from the previous version of the regulation simply
involved adding the words "women" or "females" after the term "minorities" wherever the latter appeared in the text. The trivial
character of these changes belies the "special’ problems inherent in equal employment opportunity for women so strongly argued by
administration officials.

Both the original Order #4 and the revised version covering women defined an affirmative action program as "a set of specific and
result-oriented procedures to which the contractor commits himself in every good faith effort." This definition is important, for it
made clear the mandate that goals were to be both explicit and accomplishable by the contractor, provided only that he made the
necessary effort to do so. The new regulations emphasized that goals "should be specific for planned results" with timetables for
completion; rather than inflexible quotas they should instead represent "reasonably attainable targets.” The goals-and-time-tables
requirement provided the contractor with the means for evaluating the progress of individual units within his organization, and gave
the compliance officer a substantive way to evaluate contractor performance, including the pinpointing of potential problem areas.
To avoid "goals" being interpreted as "quotas," the Order stated that a contractor's compliance status would not be based solely on
whether he had met his goals, but also "if he has followed his program and is attempting to make it work towards the attainment of
his goals."

The new Order #4 distinguished between the treatment to be afforded women as opposed to that required of minorities in only a
few instances. Recognizing the possibility of different employment patterns between women and minority groups, a parallel section
was added discussing those areas within which women were particularly likely to be underutilized. Another change concerned the
definition of a base population for determining whether an imbalance exists in a contractor's workforce. In the case of minorities,
the contractor was to consider the minority population in the surrounding community, while for women the base figure would be
the proportion of women seeking work in the employment area. While the apparent rationale for this distinction lies in the uniform
distribution of women (about 50 percent) in all communities, there is superimposed on this the belief that there is an immutable
difference between the employment patterns of men and women.

In an area that has already generated much concern and litigation, the new regulations formally adopted the position that sex (or
race, etc.) as a bona fide occupational qualification (BFOQ) be subject to close and narrow construction in accordance with the

precedent established under Title VII of the 1964 Civil Rights Act.”® The revised Order #4 also adopted the Civil Rights Act position
(already assumed in the Sex Discrimination Guidelines) that local or state laws which conflict with the terms of the Executive Order
and its implementing regulations are void and unenforceable.

The Sex Discrimination Guidelines, previously regarded as standing quite apart from the old Order #4, were integrated into the new
regulations to the extent that contractors would be required to include their requirements within their affirmative action plans. The
revised Order # 4 directed contractors to develop recruitment programs that could attract minorities and women not presently in
the workforce, and suggested a number of ways of accomplishing this task, including housing, day care, and transportation
programs.

The contractors' complaint that they were being excoriated on the basis of merely statistical imbalances in their workforce
composition was answered in part by a change in the Order #4 definition of imbalance, with a significant imbalance now being
required to prove noncompliance. The government thus softened the definition of an impermissible imbalance (in racial or sexual
composition) to require that there not only be a showing that there are fewer of the protected class than would be statistically
anticipated (considering the base population and remembering the different bases used for minorities and women) but that this
difference be large enough to point to its being caused by discriminatory practices. Again, in an attempt to clarify the regulations,
the government has increased the possibility of selective enforcement of an ambiguous provision.

The WEAL Complaint In January 1970 the Women's Equity Action League (WEAL) formally requested that the Secretary of Labor
direct HEW to "institute a class action and compliance review" of all colleges holding government contracts to insure that the

heretofore moribund provisions of the amended Executive Order 11,246 relating to sex-based discrimination would be enforced.*?
Despite the fact that nearly three years had elapsed since 11,246 was amended to cover sex, neither HEW nor the colleges were
prepared for such a demand. As late as July 1970, institutions of higher education still had not been officially informed of their
responsibility to eliminate sex bias in their employment practices, and it was only a month earlier that HEW compliance officers had
been directed to include data on the utilization of women in their evaluations of institutional affirmative action plams.50
Coincidentally, the House Education and Labor Committee was holding hearings at that time on proposed legislation to prohibit
sex-based discrimination in all federally-assisted programs and at educational institutions. In a prepared statement, Representative
Martha Griffiths (D-Mich) expressed surprise and outrage at this apparent lack of federal enforcement effort:

Neither the Department of Labor, which is responsible for enforcing these executive orders, nor the Department of Health,
Education, and Welfare, which is the compliance agency for the universities, has made any effort whatsoever to invoke these
executive orders to prevent sex discrimination in employment or training by institutions of higher education. Under the Labor
Department's own guidelines, federal contractors with fifty or more employees and a contract of $50,000 or more must develop a
written plan of affirmative action to prevent discrimination based on race, color, religion, sex, or national origin. | know of no such
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college or university that has done s0.%¢

In testimony before the committee, HEW officials confirmed that no directives had ever been sent to the colleges informing them of

the provisions of the amended 11,246, nor had they been advised by HEW of the penalties for failure to comply.52 After pointing
out that it had been almost three years since the Executive Order had been amended to encompass sex, Representative Edith Green
(D-Ore) asked whether it was normal HEW policy to send notices of its programs to the affected parties. The Administration
representatives conceded that the matter "had not been handled as directly as it could have" nor was it "given the importance it
should have been given."

It was therefore something of a surprise when college officials learned in the summer of 1970 that they were to be held accountable
to the federal government for yet another aspect of their internal affairs: their treatment of academic women. The confrontations
between HEW and the colleges had the effect of putting form and definition onto the skeletal framework of 11,246 and its
regulations. Analysis of the development and outcome of some of the early key cases can shed light on the evolution of the federal
equal employment opportunity program as it has been applied to higher education, and perhaps offer some insight into the future
ability of that effort to deal with the thorny problem of sex-based discrimination in academic employment.

The first complaint of sex-based discrimination to be acted upon under the provisions of 11,246 was filed in March, 1970 by the
Harvard chapter of the women's rights organization NOW. Just a month before the complaint was lodged, HEW had begun a general
compliance review at Harvard, dealing primarily with the question of racial discrimination. As a result of the NOW complaint, the
53

scope of the HEW review was expanded to encompass sex-based discrimination.
A primary task of the compliance officer is to obtain sufficient personnel data to develop a picture of the institution's employment
practices. This seemingly innocuous requirement was to become the basis for a major confrontation between Harvard and
Washington when, on April 7, 1970, HEW compliance officers were denied access to the individual personnel files of Harvard
employees. University officials indicated that they would provide "impersonal” data, but they refused to release the individual files
on the grounds that they contained confidential material. HEW countered that the only way to ascertain whether or not the female
employment pattern was the result of institutional discrimination was to examine the individual files, and they further argued that
the government had a legal right to all information necessary to the conduct of the compliance review, and that the university, as a
contractor covered by the provisions of the Executive Order, was obliged to supply that information.

Harvard officials replied that they had a long-standing policy of refusing access to university personnel files to other federal
agencies, and would stand behind that position. They claimed that allowing federal investigators to pour through the individual
records would abridge academic freedom and violate the faculty's rights of privacy. According to the regional director of HEW's
Office for Civil Rights, negotiations on the release of the personnel files went all the way to the White House. For more than a
month, the university stuck with its refusal, only to capitulate to the federal demands when faced with the prospect of an
immediate termination of an estimated $60-million in government grants and contracts. The final agreement between Harvard and
HEW allowed the compliance team to examine individual files, "provided certain precautions were taken to guard the privacy of
individuals whose files were being examined."

(A similar dispute arose at the University of California at Berkeley, with HEW officials demanding access to letters of
recommendation in personnel files. College authorities argued that once it became known that such letters would be open to
scrutiny by outside agencies, they would lose their value as aids to the recruitment process. HEW, on the other hand, contended
that letters of recommendation often provided useful clues in detecting instances of sex bias, as where a present department
chairman indicates that the applicant has shown interest in raising a family and thus might not make a good long-term prospect.
However, unlike the Harvard case, the government agreed not to press the matter, and allowed the university to remove letters of
recommendation prior to the examination of the files by HEW officials. But HEW's acceptance of this position should not be
considered a complete victory for the colleges, for it can likewise serve to deprive them of the use of a valuable tool for disproving
the existence of sex bias. A college could not expect to present one letter of recommendation to rebut a charge of discrimination,
and then deny federal access to others in its files.)

In late September 1970, Harvard officials received part of the compliance review findings, primarily in the area of minority
employment. The university was instructed to develop an affirmative action plan addressing itself to those findings, while the
compliance review continued, this time focusing on several allegations of sex-based discrimination.

Harvard submitted its first affirmative action plan on November 2, 1970 and one month later received a twenty-two page letter from
HEW declaring the plan unacceptable. The rejection was based on the absence of analyses of the areas in which the institution was
deficient, and the failure of the university to vest proper authority in the presidential assistant charged with developing and
carrying out the provisions of the plan. Beyond this summary rejection of the initial affirmative action plan, the letter from Office
for Civil Rights regional director John Bynoe contained an extensive discussion of the more recent findings of the HEW compliance
officers, this time primarily in the area of sex bias. The thrust of the compliance report was that a wealth of evidence was
uncovered to substantiate several allegations of unequal treatment of women by the university. The findings indicated that many of
the recruitment, placement, promotion, and staffing practices appeared to discriminate "purely because of sex," resulting in a
definite under-utilization of women at the university. The compliance report noted that although Harvard annually granted from 15
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to 19 percent of its doctoral degrees to women, there was an almost total lack of tenured female faculty, with many department
chairmen still proclaiming that they could not find qualified women for academic positions. Chairmen and others responsible for
hiring and promotion of faculty were cited as often "indifferent" to the concept of equal employment opportunity for women, and
the report described a consistent pattern of men being paid more than women for the same work, with women being concentrated
in the lowest paying, lowest opportunity, lowest prestige positions. The HEW letter concluded that "in order for the university to
continue its eligibility to receive government contracts," it would have to "eliminate the discriminatory treatment of women, erase
the effects of past discriminatory treatment, and amend the affirmative action program to insure equal employment opportunity for
women applicants and equal treatment for women employees."

The university was required to rework its entire affirmative action plan, especially with regard to its efforts in the area of sex
discrimination, and to submit the revised plan to HEW by February 1971. Harvard claimed that it presented the amended plan to the
federal authorities substantially on schedule, and on February 11 the new plan was accepted by the agency. However, both HEW
and the university refused to release its provisions, despite an active campaign led by the Harvard Crimson. An effort to force the
release of the plan under the provisions of the federal Freedom of Information Act failed when the Labor Department exempted it
from disclosure by declaring the plan a part of an on-going investigation.54

The Crimson charged that Harvard's plan had been accepted on faith by the regional HEW office even before the compliance staff
could review it, and despite the official silence elements of the plan began to leak out, primarily through installments published in
the Crimson during the fall of 1971. The new plan set forth in only general terms Harvard's commitment to the securing of equal
employment opportunity for female faculty and staff, stating that "a number of actions and policies have been undertaken to seek
out and employ women in academic ranks" and to "increase participation by women on committees which involve recruitment and
selection of academicians." But it was just such general statements that were criticized by HEW in its rejection of the first plan, and
in calling for the new plan the government had specified that it wanted a result-oriented commitment from the university. While
the revised plan further stated that Harvard recognized the underrepresentation of women in academic positions, and that
therefore "the university commits itself to hiring additional women for such positions," the plan noted that the specific steps to be
taken to achieve those ends were to come from subsequent recommendations of committees to be established to deal with the
utilization of women in the various schools and departments of the university. There was almost no discussion as to how the virtually
autonomous units of the university would actually achieve such an increase, and statistical information and timetables were not
among those documents secured for public examination.

Harvard officials were apparently either reluctant or unable to deal with most of the issues raised in the December letter from HEW.
The revised plan spoke in broad terms about equal employment opportunity for women but refrained from providing a detailed
scheme for achieving that goal, nor did it relate in specific terms to the recruitment, promotion, and other policies cited in the
HEW report. Finally, the second plan lent credibility to the assertion of compliance officers that dealing with Harvard was actually
more like working with twenty-two independent institutions. The plan did not presume to set university-wide standards, but rather
referred to activities to be undertaken by each of the separate components -- colleges, schools, divisions, and institutes -- of the

total university.55

The Harvard case is important for two reasons: first, the university challenged the basic right of the government to delve into its
internal personnel files, arguing that this would constitute a major breach of academic freedom and personal privacy. The fact that
HEW did not back down, even before all the pressures so prestigious an institution as Harvard could muster, is indicative of the
potential force of the federal mandate, and the difficulties faced by the colleges in marshaling sufficient resources and support to
counteract it. This precedent may best be described as a decision to treat a great and honored institution of higher learning in the
same manner as any other federal contractor.

Second, this case demonstrated the enormous difficulty inherent in the development of a useful affirmative action plan for an
institution of the nature and complexity of the modern American university. From September 1970 right up to the present Harvard
has been attempting to satisfy the pressures of Washington, the women's groups, and its own faculty, and it is still engaged in
numerous efforts aimed at arriving at detailed affirmative action plans for its various units. Indeed, such an extended timetable
appears to be the norm for institutional affirmative action programs; Columbia University is among many other schools to have seen
their struggle with HEW continue from year to year. Perhaps most significant, the difficulty and delay encountered in the
development of an acceptable affirmative action plan highlights the considerable problems faced by the colleges in dealing with sex
bias when there is lacking a firm consensus not only as to the specific responses required, but also as to the very nature of the
problem.

Affirmative Action In this discussion of the policy and administration of the federal affirmative action program aimed at sex bias in
academic employment, we have left until this point a discussion of three fundamental issues:

1. Whether the affirmative action program is the proper vehicle to combat employment sex bias in academic institutions.

2. Ifitis an appropriate device, do its negative implications still outweigh the potential benefits.

3. Whether the deep federal involvement required through this process creates a dangerous precedent for more pervasive and
perhaps pernicious intervention into, and indeed control of, American higher education.
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The controversy over the affirmative action program revolves in large measure around the concept of specified employment goals
for certain groups of employees or potential employees. To many people the term "goals" sounds suspiciously like "quotas," a device
traditionally used to exclude from employment people from various ethnic, racial, or sex groups. With the requirement of "goals and
timetables" written into the affirmative action program, many of the old fears of quotas have again risen to the surface.

It should be clear, however, that the use of goals in the equal employment opportunity program is significantly different from the
traditional concept of quotas. Of course, the easiest argument can be based on the fact that these goals are being used for
benevolent purposes to eliminate employment discrimination, rather than to foster or shield it. But it is perhaps more useful to look
upon the use of goals—and their attendant timetables—as a management information device to allow both the regulated industry
(the colleges) and the regulatory agency (HEW) to monitor more effectively and evaluate the progress being made towards the
achievement of actual equal employment opportunity. Rather than being forced to deal in vague generalities and concepts, the use
of specified goals enables all parties to concentrate on those factors that clearly affect the composition of the contractor's
workforce.

Importantly, the employer's compliance status is not evaluated solely on the basis of whether or not he achieves his preordained
goals. On the contrary, the regulations explicitly state that:

No contractor's compliance status shall be judged alone by whether or not he reaches his goals and meets his timetable.
Rather, each contractor's compliance posture will be reviewed and determined by reviewing the contents of his program,
the extent of his adherence to his program, and his good faith efforts to make his program work towards the realization
of the program's goals within the timetables set for completion, (emphasis added)56

Indeed, the contractor is forbidden from discriminating against any qualified candidate on the basis of race, color, sex, or religion
by relying on such goals, and this applies as much to reverse discrimination as it would to the traditional forms of exclusion.

But despite these safeguards in the text of the law, many critics of the goals-and-timetables concept remain concerned that the
threat of cancellation of huge and lucrative federal contracts will cause some college officials to treat their institution's goals as
quotas to be met by any means possible, including the exclusion of qualified males (or other majority group members) in favor of
women (or other minorities). They fear that, under such circumstances, preferential treatment will result in the hiring and
promotion of people on the basis of their sex or race, rather than on their individual merits and qualifications.

An exchange on the "Op Ed" page of the New York Times crystallized this debate. Philosopher Sydney Hook asserted that the effect
of the affirmative action program is to compel the institutions to hire unqualified members of the target classes and discriminate

against qualified members of the present majority groups.57 He charged the federal officials responsible for the program with
"fostering the very racism and discrimination the Executive Order was issued to correct," and he struck at HEW's use of employment
statistics to determine the existence of discrimination, claiming that there were important and valid reasons for the present
employment patterns of blacks and women: namely, their lack of qualifications and their disinclination to pursue that field of
endeavor.

In areply entitled "Come Now, Professor Hook," HEW's civil rights chief, Stanley Pottinger, asserted that the spirit of merit
appointment—that "one's qualifications regardless of race, or sex are the main criteria of employment"—was at the heart of the

Executive Order program and exemplified the policy of his office.%® He stated that Hook's argument was premised on the assumption
that the universities were not in fact discriminating against women and blacks, that these groups were where they were because of
their own different interests and capabilities, and that therefore HEW was asking the universities to abandon their established
criteria of appointment solely on individual merit and qualification. On the contrary, Pottinger declared that HEW employment
reviews pointed to clear patterns of discrimination and an avoidance of objectivity when women or blacks were involved. But he
noted that the affirmative action program "does not mean that white males on campus must now consider their days numbered."
"Instead," he concluded, "men will simply be asked by their universities to compete fairly on the basis of merit, not fraternity; on
demonstrated capability, not assumed superiority."

Paul Seabury of the University of California at Berkeley raised a number of points that carry Hook's arguments a bit further.%® He
criticized the affirmative action program for creating what he believed may become an entrenched system of preferential
treatment which, in his view, will undermine the entire system of higher education. He further charged that the current attention
being directed towards equal employment opportunity for women was diverting attention away from what he clearly considered the
more critical needs of minority (racial and ethnic) groups. The latter argument is one that cannot be lightly dismissed, but neither
need it be accepted at face value. Initially officials charged with enforcing the federal contract compliance program refused to give
serious attention to the plight of women, and indeed they openly stated that given their limited resources they had to direct their
efforts towards the elimination of racial discrimination. It was only after women were finally able to mount an effective campaign to
gain attention and put pressure on the government that sex-based discrimination became an item of serious official concern at all. It
is certainly true that for a time the enforcement of equal employment opportunity for women may to some extent diminish the
ability of the compliance agencies to deal with racial discrimination with the same vigor they ostensibly displayed before sex gained
some priority. But it may be argued that this is due in large measure to the officials' own avoidance of the sex bias problem for many
years, and now it seems only fair that they catch up with their accomplishments in the race area. Indeed, would Professor Seabury

9 of 15 9/5/2008 11:36 AM



Print Article http://www.tcrecord.org/PrintContent.asp?ContentID=1510

really wish to see cases of discrimination left untouched because they involved women and not blacks? Perhaps he feels competent
to evaluate the insidious effects of discrimination and has somehow concluded that the discrimination suffered by women is less
destructive and damaging than that heaped upon blacks. Discrimination in any form, wherever or however it is practiced, regardless
of victim, is destructive to the individual, to those around him (or her), to the institutions perpetuating it, and to the entire
society.

As to Seabury's contention that the affirmative action program will create competition between blacks and women for the same
positions, it can be argued that the proper prosecution of the equal employment opportunity program will for the first time allow
these groups to compete with all others solely on the basis of individual merit, with at last the realistic chance to obtain access to
the employment for which they are qualified. Indeed, the entire aim of the federal program is to overcome the long and deeply
entrenched system of preferential treatment that has traditionally favored the white male in academia.

Seabury also argued that there are other groups statistically underrepresented in academic positions (such as Catholics), and that
the position of women is not unique. Either by natural inclination or cultural choice, he concludes that at any given point in time
certain groups are less likely to be represented in some occupational areas and overrepresented in others. He uses the case of Jews
whom, he explained, entered higher education in numbers far beyond their proportionate share of the population once the
"protective quotas" limiting their access were lifted. But this completely undermines Seabury's entire argument, for it points to the
insidious effects of exclusionary quotas, and the inability to judge a group's potential in a given field until those restrictions are
lifted. Prior to the elimination of the quota system that limited the involvement of Jews in many colleges and universities, would
Seabury have concluded, as he apparently has for women and blacks, that their low numbers in the profession indicated that they
themselves had chosen not to enter the field or that they lacked the necessary qualifications? Indeed, the effects of these
restrictions on women are even more pernicious, for the inherent discrimination in the system of recruitment and promotion
extends back to graduate school and college, and the potential female academician may well be dissuaded from entering upon that
career very early in her education. It is only by removing all the barriers to equal employment opportunity, and thereby truly
allowing individual ability and inclination to determine career choice, that we will really be able to determine just how many women
can and will actually enter this or any other field.

Potential Abuse Although so far the basic premises of the affirmative action program have been defended, the weaknesses and
possible harmful effects noted by the various critics must be recognized and dealt with. Abuse of the merit concept and the
resultant danger to academic standards may indeed arise out of the failure of the institutions themselves to put a full effort into the
recruitment of qualified personnel. Certainly the colleges will have to do more recruiting, and engage in new forms of recruiting, to
identify qualified women for academic positions. But if the schools fail to revise their recruitment systems, or fail to provide the
necessary direction and resources to achieve significant change, then it is almost certain that the results will not differ markedly
from the current situation. The closed recruiting system so prevalent in higher education is quite successful in isolating many of the
most qualified women from contention, and the institutions must be willing, through affirmative action, to break out of that system
to achieve their goals without sacrificing the quality they so loudly proclaim. Indeed, it has been suggested that some institutions
may be seeking to fulfill their own prophesies of doom by limiting their recruiting efforts to demonstrate the lack of qualified
women, and even go so far as to hire those who may be less qualified to prove their predictions that the equal employment
opportunity program would destroy academic excellence.

Another potential hazard might result from college administrators using the leverage built into the affirmative action program to
secure greater control over the personnel practices of academic units, without really responding to the needs of women and
minorities.

The intervention of the federal government in the internal affairs of academic institutions itself poses certain problems. Through
the contract compliance program (affirmative action), colleges holding federal contracts are now subject to a degree of
government scrutiny and control far beyond anything previously deemed possible. Not only are their personnel practices evaluated
and their hitherto confidential records subject to review, but under the threat of loss of considerable resources they may be
required to substantially revise their own professional recruitment and promotion policies, develop complicated and costly data
collection systems, and, most startling to traditional academicians, be called upon to justify specific personnel decisions before
outside—non-academic—auditors. This federal involvement into the most intimate operations of the universities has been challenged
as an unnecessary and improper infringement upon the traditions of academic freedom and autonomy handed down from medieval
times.

However, there do not seem to be any convincing reasons to exempt our institutions of higher education from the federal equal
employment opportunity program and its affirmative action requirements. The colleges and universities benefit from large amounts
of government support, for which they compete with all the intensity of private contractors, and they should be able to abide by
the same reasonable requirements for the utilization of those public funds. Certainly requiring them to eliminate discrimination,
against women as well as against racial and ethnic minorities, does not appear to be too great a price to pay for obtaining support
from the public treasury. National policy and the fundamental law of the land support non-discrimination, and in the absence of
specific legislation the affirmative action program seems to be an appropriate way to secure compliance.

Still, while this instance of governmental intervention appears virtuous, one must nonetheless remain wary of the abuse of the
enormous power put in the hands of federal officials through this program. Agency compliance officers are afforded considerable
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discretionary authority in the negotiation of affirmative action plans and the supervision of contractor compliance, with the design
of the program giving these officials considerable latitude and flexibility to respond to the specific facts and circumstances
surrounding particular cases. Surely the differences between institutions are great, and it would be both difficult and probably
unwise to attempt to promulgate narrow regulations to cover all situations. But while there is value in preserving this degree of
fluidity, such discretion by its very nature carries with it certain hazards. Professor Davis aptly states that "discretion is a tool only

when properly used; like an axe it can be a weapon for mayhem and murder."®? Davis argues this discretionary power must be
structured, checked, and confined so that the actors have adequate rules to guide them. Further, he notes that their actions must
be supervised and kept within proper bounds by duly constituted higher authority, which itself must be restrained by the limitations
of law and good judgment.

In light of this discussion, is Executive Order 11,246 and its implementing regulations so vague as to make it impossible for
reasonable persons to agree upon the boundaries of action required or permitted under their purview? Alternatively, are the
allegations of abuse of discretion merely the result of bureaucrats acting beyond the scope of their authority in contravention of
unambiguous rules?

To answer these questions one must look at both the regulations and the complaints that have arisen through their application. The
four basic documents which guide the affirmative action program are the Executive Order itself (including the amendment to cover
women), the Obligations of Contractors, the Sex Discrimination Guidelines, and the revised Order #4. Taken together these
comprise a detailed group of rules covering virtually every aspect of the compliance program, except the informal negotiations
which take place between federal compliance officers and university officials. It is in this latter area where the bulk of the
complaints arise, with the most common charge centering around allegations that compliance officers attempt to exact concessions
from the institutions far in excess of program requirements in return for obtaining a favorable compliance report. These charges
have often focused on alleged demands that the institution establish hiring quotas for specific groups, despite the direct prohibition
of such quotas in the regulations. It has been further argued that such demands have frequently borne no relationship to the
available pool of qualified candidates, the number of applicants from that group, or any other reasonable standard beyond raw
population statistics. It is this species of charges that has been used by critics to substantiate their allegations that the affirmative
action program is having a negative effect on the academic merit system.

I would argue, on the contrary, that these alleged abuses do not represent the natural consequence of the federal equal
employment opportunity program. Rather, they exemplify the problems inherent in the abuse of individual discretion. Discretionary
power is, of course, largely dependent upon the character of those who wield it, and it is certainly not difficult to imagine how
some compliance officers, in their zeal to achieve the goals of the program, may overstep their real authority and place excessive
or even extra-legal demands upon the institutions. What is required is not the elimination of a fundamentally sound and
constructive program, but rather the securing of adequate safeguards to insure that the rights of all parties are adequately
protected, including the women and minorities who are supposed to be the beneficiaries of this effort.

In some respects the regulations may be tightened to reduce the unbridled discretion of the compliance officers without depriving
them of necessary flexibility to deal with varying situations and institutional types. Perhaps more important would be closer
supervision by regional HEW officials of the compliance review and negotiating process, and in turn closer supervision by
Washington, especially in those cases where important precedents may be established. Certainly it is essential that policy decisions
be made on a national basis, so that schools need not fear being whipsawed between local officials and their Washington
counterparts.

An improvement of considerable significance would involve the establishment of an expeditious review process in cases where
institutions feel that the compliance officer (or HEW regional official) has exceeded his proper authority or made an error in
judgment. This would allow for a more reasoned review, as opposed to the present system which permits a formal hearing only after
an institution has been found not to be in compliance and just before the termination of federal contracts. It may even be possible
to move in the direction of Professor Davis' administrative tribunals, which would decide such cases outside the framework of the
federal agencies, much as the courts adjudicate cases brought by the prosecuting attorneys.

Finally, the compliance officers must be subjected to rigorous training to insure that they do not lose sight of the limitations
imposed on their powers, and the constitutionally guaranteed due process rights of the parties with whom they must deal. Equally
important, as has been shown in a number of actual cases, the compliance officers must be trained to comprehend the different
nature of the academic bureaucracy, and especially the very different powers and responsibilities of the college president as
compared to his commercial counterpart.

It is similarly important that the institutions receive guidance as to what they should (and should not) expect during a compliance
review, both so that they will be prepared to respond to proper requests and so that they will know when to contest a decision to
higher authority.

In the final analysis, the government must enter with care into the academic marketplace. We are not dealing here with the
production of steel or automobiles, but with the development of ideas and the transference of knowledge. It may be but a small
step from the monitoring of academic personnel practices to insure that they are administered in an even-handed and
nondiscriminatory manner, to the application of pressure to secure the appointment of "appropriate" faculty and administrators.
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That may take the form of quotas—perhaps not so benignly applied—but it could develop into virtual control over who does or does
not teach, get appointed, or be promoted. The threat of withholding federal funds, presently an increasingly vital part of almost
every institution's financial existence, is an enormously potent weapon. It may be enough of a weapon to secure the agreement of
institutions to teach or study that which Washington deems important (as indeed occurred in the post-Sputnik era) and perhaps
ultimately enough to convince them not to teach what is out of favor. Unrestrained, the hand of government can become
oppressive indeed, and academic freedom is a delicate thing that can be -- and has been -- readily stifled. One need only go back to
the 1950s to recall instances when faculty were fired and programs curtailed to protect institutional support.

To prevent the achievement of such a manifestly undesirable end, the institutions must acknowledge their obligation to insure the
equality of opportunity that justice demands, and yet remain firm against over-enthusiastic federal intervention into the sensitive
matters of academic content and form. At the same time, the government must strike a balance between the enforcement of a
policy designed to protect all the people, and implementations of that policy that may either unfairly punish the colleges for faults
that are beyond their capacity to correct or which turn them into its pliant instruments.

Like public assistance to the poor, federal support of higher education has evolved into that grey area between a mere privilege and
a protected right. Both the government and the schools must tread carefully to prevent funds from being used as a bludgeon to
coerce the universities to do Washington's bidding, or at the other extreme to be considered the vested interest of the institutions
against which the government and the people it represents can make no claims.

Affirmative action under the federal contract compliance program has the potential for achieving enormous change in the area of
equal employment opportunity in higher education, as indeed it does in the commercial world. But it is not without its problems and
dangers, and its ultimate success must depend in large measure on the demonstrated good faith of the institutions, the government,
and those for whose benefit the program was established.
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